YTHS in the field of mortgages are many and striking. One of the most striking is the assumption of American students that the English chancellor left the mortgagor virtually unprotected from his mortgagee. It is not diffitult to find the reasons for this assumption. In the colonial period of the country the Court of Chancery was in great disrepute., Time has removed much of the prejudice against doctrines of the chancellor, but in the field of mortgages the prejudice has continued. First, the English system of mortgages seems very primitive to American students. The struggle of junior mortgages to obtain the status of legal charges has confirmed the tradition that the English system of mortgages was very slow in developing, and the hocus-pocus of the long-term lease by which, under the 1925 legislation,2 the second mortgage emerged as a legal charge tended to confirm the prejudice. Surely under a system so primitive mortgagors could not have been adequately protected! The second reason for the prejudice is based upon the history of the American law of mortgages. For more than a century the trend of the American law has been toward greater protection for the debtor. Judges and legislators have joined in the effort to improve the position of the mortgagor and yet, as the d6bicle of the last decade shows, the present American system leaves the mortgagor without adequate protection. The position of mortgagors who did not have the benefit of the century's improvements must have been miserable indeed.
the present position of English mortgagors. The last century brought many changes designed to enlarge rather than to curb the powers of mortgagees and yet the books are not full of instances of the overreaching of mortgagors. Even though the political power in England has passed more and more from the moneyed classes the English legislation continues to be designed to increase rather than to curb the powers of mortgagees. England has had its economic "crisis" and has come through the period without a foreclosure crisis and without a demand for legislation to relieve mortgagors, even though there were modem English precedents for moratoria legislation. 4 Moreover, the maturity of English mortgages continues to be fixed as a matter of course at six months from the date of execution.-Today, as for at least a century, practically every English mortgage (except of course those executed within the preceding six months) is in default and can be foreclosed if the holder so elects. If the English mortgagor were not reasonably protected against overreaching it is unthinkable that he should have acquiesced for more than a century in the practice of fixing maturity at six months. 6 The thesis of this essay is that English mortgagors at the beginning of the nineteenth century were better protected against overreaching than under the system which has been developed in the most liberal American institution. It is proposed, first, to consider the remedies available to the English mortgagee at the beginning of the nineteenth century, and to sketch the developments of those institutions down to the present; secondly, to sketch the remedies of American mortgagees; and finally on the basis of this comparison to venture suggestions for changes in the American law of mortgages which can be made without unduly restricting mortgagees, and which should be made if mortgagors are to be adequately protected.
]FORECLOSURE
American students are familiar with the history of the remedy of foreclosure which the English chancellor developed to relieve mortgagees after the development of the equity of redemption. Americans commonly assume, however, that foreclosure was a harsh and inequitable weapon which enabled mortgagees to take advantage of luckless mortgagors. 7 Their reaction to the institution is indicated by the epithet which was used in America to describe the institution of foreclosure without a sale-namely, strict foreclosure. 8 Under the English practice the contrast is between "foreclosure" and "sale in lieu of foreclosure," not between "strict foreclosure" and "foreclosure by sale" as in America9 The reason for the English usage is that foreclosure was not in any sense "strict." The chancellor had been so zealous in his efforts to protect mortgagors and had devised so many safeguards for mortgagors that the remedy of foreclosure did not really foreclose. In England, therefore, the demand for reform in foreclosures came from mortgagees, not mortgagors; the changes which were made by the courts and Parliament in the English law of foreclosure during the nineteenth century were designed to relieve mortgagees and not mortgagors.
In the first place like other proceedings in chancery at this period a foreclosure was a slow and costly proceeding."° But delays not common to chancery proceedings in general were a matter of course in foreclosures. The chancellor, having determined that the right of the mortgagor to redeem could not be barred by stipulations in the mortgage, was equally determined that it should not be barred by a decree in chancery until every opportunity had been given the mortgagor to protect his interest in the property. When, therefore, after the lapse of many months, the mortgagee had finally obtained a decree of foreclosure nisi, the proceeding was far from concluded. The matter was then referred to a master for an accounting. After the master had computed the balance due for principal, interest and costs, the mortgagor was allowed, as a matter of course, six months more in which to redeem.Y If, however, there were junior incumbrances upon the property it was customary to provide for additional successive redemption periods of three to six months for each of the junior (1933) .
842 C. J., Mortgages § i5og, n. 53 (1927) . The term "strict foreclosure" was used by Chancellor Kent in Perine v. Dunn, 4 Johns. Ch. (N.Y.) 14o, 143 (i819). See also 4 Kent, Commentaries § i81 (14th ed. i896) .
9 For the English usage see 2 Coote, Mortgages 1o49 ( 9 th ed. 1927).
to 9 Holdsworth, History of English Law 335 if. (1926) . i For the typical decree for foreclosure nisi see Seton, Decrees 139 (i83o).
incumbrances." 2 Moreover so careful was the chancellor to protect the mortgagor's interest that, upon a slight showing, he would extend the time within which the mortgagor might redeem. '1 In Edward v. CunliffeX 4 which is frequently cited to illustrate this practice, the mortgagor obtained four separate extensions-the last one being granted even though the court had previously announced that the mortgagor had obtained his final indulgence. The result was that the mortgagor was allowed a period of twenty-four months after the date of the decree nisi within which to redeem the property.
Even after the final extension had expired the right to redeem continued until the mortgagee obtained a second decree-a decree of foreclosure absolute. s By this decree the court declared that the mortgagor, having failed to exercise his right of redemption, was "absolutely debarred and foreclosed of and from all right, title, interest and equity of redemption of, in and to the said mortgaged hereditaments."' 6 Final, conclusive and decisive as this action appeared nevertheless the mortgagee was not yet in a position to enjoy the property.
In the first place, the chancellor refused to take steps to put the mortgagee into possession;17 an action of ejectment was deemed adequate and the mortgagee had to resort to that unless the mortgagor or his tenant voluntarily surrendered possession upon demand.
Secondly, even though the foreclosure decree was in name and in terms absolute the title of the mortgagee was not entirely free from the claim of the mortgagor. The solicitude of the chancellor for the mortgagor did not, in spite of the formal finality of a decree absolute, end with the granting of such a decree. Even after that decree was enrolled the proceedings might be reopened and the mortgagor given another accounting and another opportunity to redeem.z So great was the protection accorded the mortgagor that a decree might be reopened not only against the mortgagee, but also as against a purchaser from the mortgagee.' 9 Consequently the mortgagee could not safely contract to convey an unencumbered estate since a title based upon a foreclosure might be upset by the chancellor upon application of the mortgagor. His title, therefore, was not marketable until a considerable period of time after the foreclosure and would not be forced upon a purchaser in a suit for specific performance.2 0 It was for this reason that in a later period, after powers of sale had been upheld, mortgagees who had obtained a decree of foreclosure absolute frequently found it desirable to exercise a power of sale in order to carry through a sale of the premises even though the exercise of the power opened the foreclosure. X Foreclosure was, then, not only slow, cumbersome, and costly; it foreclosed imperfectly. It is not surprising, therefore, that mortgagees should attempt to obtain substitutes for foreclosure as a means of barring the mortgagor's interest in the security. One method that was designed to relieve mortgagees was the same method which in American jurisdictions has been all but universally adopted to protect mortgagors from the harshness of "strict" foreclosure. This was a sale before a master of the therein. In some Canadian cases foreclosure decrees have been opened even after a "Torrens Act" certificate of title has been issued: Falconbridge, Mortgages 418 (2d ed. i93i). Upon opening a foreclosure the usual standards for taking accounts against a mortgagee in possession were sometimes relaxed. Williams v. Box, 24 court in lieu of a decree of foreclosure absolute.22 A sale by the court was, from the point of view of the mortgagee, much superior to a foreclosure.23 In the first place the sale would not normally be postponed at the request of the mortgagor. Secondly, though the chancellor would refuse confirmation of a sale if the bid were advanced24 once a sale had been confirmed the successful purchaser would obtain an indefeasible title and the mortgagor would be limited to the surplus, if any, which remained after the account for principal, interest and costs had been satisfied out of the purchase price.25 If the price obtained was less than the amount due, the mortgagee enjoyed the additional advantage of being able to get a judgment at law for the deficiency without opening the foreclosure .2 From these points of view a sale in lieu of foreclosure, then, was much superior to foreclosure. But under the practice of the early nineteenth century a sale in lieu of foreclosure was not granted as a matter of course. In a few special cases such relief was sometimes given, but in the ordinary case the mortgagee had to be content with the inconvenient and inefficient remedy of foreclosure.7 Not until Parliament came to the assistance of mortgagees in 1852 could the English mortgagee generally obtain a decree of sale in lieu of foreclosure.2 8 It should be noted, however, that even in those cases in which a sale was ordered the mortgagee was not, save in the most unusual case, permitted to purchase at the sale.29 The mortgagee could not, then, get the property for a price which he was willing to bid; and a sale was not sought, therefore, by a mortgagee unless he was willing to let the property go for a price obtainable from third parties. Another substitute for a suit to foreclose was the exercise of a power of sale. In pursuance of authority given in the mortgage deed the mortgagee sold the property free from the interest of the mortgagor, applied the proceeds of the sale upon the obligation, and paid over the surplus, if any, to the mortgagor. The power was very broad since the success of the plan depended upon the ability to give a purchaser at the sale a title free from the mortgagor's equity of redemption. At first it was thought by many that such a power would fall necessarily within the ban of the chancellor against clogs on the right of redemption.3°E arly in the nineteenth century, however, the power of sale was upheld and by the middle of the century had become a power customarily inserted in an English mortgage.
'
The advantages to mortgagees of the exercise of the power of sale were many. It was simple and inexpensive. By a sale under the power the mortgagor's right of redemption could be barred in short order.
32 If the price obtained was less than the amount due on the obligation, the mortgagee could get a judgment for the deficiency without reopening the foreclosure. 33 But under no circumstances could the mortgagee, by exercising the power of sale, obtain the property for himself free from the right of the mortgagor to redeem. 34 Consequently it was to the interest of the mortgagee as well as the mortgagor that the sale be so conducted that third persons would bid for the property. The mortgagee would really seek to interest third persons in the property; wide publicity would be given to the sale so that prospective purchasers would be attracted. Until a satisfactory sale could be negotiated the power would not be exercised, and the mortgagee would either wait or resort to a foreclosure action. The power of sale worked so well in practice that by Acts of Parliament an extensive statutory power of sale is now implied in the usual English 30 The question is considered doubtful in x Powell, Mortgages 13 ff. (4th ed. i799) and a power of sale is not included in the mortgage form recommended in the fourth edition of Powell.
In the sixth edition of Powell, Coventry refers to the power of sale as a modem development. 2 Powell, Mortgages 96r, n. A (6th ed. 1828). He includes in his precedents a form for a power of sale. 3 Powell, Mortgages izir (Rand's 1828 ed.). See also i Powell, Mortgages 12a, n. K (6th ed. 1828); Corder v. Morgan, i8 Ves. Jr. 344 (I81). 31 See i Coote, Mortgages 128 (ist ed. 1821) (where the former doubts are discussed and dismissed as groundless. A power of sale was not, however, included in the form suggested in the first edition of Coote). In Clark v. The Royal Panopticon, 4 Drew. 26, 30 (1857), the Vice Chancellor said that the practice of including a power of sale was not universal. mortgage. 35 Today the exercise of a power of sale has all but supplanted an action for foreclosure as the means of barring the mortgagor's interest in the security.
6 RENTS AND PROFITS
Under the traditional English mortgage the mortgagee was entitled (qua mortgagee) to possession and to the rents and profits to be derived from the security. 3 7 When, however, the mortgagee of the nineteenth century had occasion to obtain either possession or rents and profits pending foreclosure he encountered many difficulties. Even though it was conceded that the mortgagee might pursue his remedies concurrently, and in spite of the maxim that when equity assumed jurisdiction it would give full and complete relief, the chancellor would not aid the mortgagee to obtain possession or rents and profits either before or after a foreclosure decree. A writ of assistance was not available either before or, as has been shown, after the decree.-8 The mortgagor in possession was not required to account for the benefits derived from possession during the foreclosure suit, 39 nor would the chancellor appoint a receiver to sequestrate the rents and profits for the benefit of a mortgagee. 40 The reason given for each of these conclusions was that the legal remedies of the mortgagee were adequate.
When one examines the remedies of the mortgagee at law in the light of the rules applied by the chancellor to mortgagees who pursued their legal remedies the adequacy appears "Pickwickian" and one is tempted to conclude that mortgagees were left to their legal remedies, even though inadequate, because the chancellor did not want mortgagors to be disturbed in the enjoyment of the security. True, the mortgagee might, even during the pendency of the suit for foreclosure, maintain ejectment against the mortgagor or tenants of the mortgagor whose leases were subordinate to the mortgage. 4 " Ejectment, however, though it led to specific relief, was not satisfactory. It was not a summary remedy. Even though notice was not a condition precedent to the institution of the action,42 a considerable period of time would expire before the mortgagee could obtain possession.43 During this period the mortgagor enjoyed the fruits of possession subject only to personal liability for mesne profits, a liability which would not presumably net the mortgagee twenty shillings in the pound since foreclosures would not be normally instituted against solvent mortgagors.
The legal remedies of the mortgagee were inadequate also because the mortgagee could not collect rents due from the mortgagor's tenants under leases which were subordinate to the mortgage. The demand of the mortgagee was treated as the assertion of a paramount title and an action for rent under such leases would fail for want of privity of estate.
44 Consequently the mortgagee who pursued his legal remedies had either to operate the property, to find new tenants for the property, or to negotiate new leases with the old tenants. The task of management which confronted the mortgagee who had asserted his right to possession was not merely one which he might find inconvenient or irksome but one which might result in serious financial liability. 5 Upon mortgagees in possession the chancellor imposed the duty of managing the premises-not merely as they did their own affairs but according to the high standards of the chancellor-standards which were in many respects comparable to those imposed upon trustees. The mortgagee in possession was required to account not merely for the profits that he got from the premises, but for what he might have got from the premises.4 6 The assumption of this liability was attended with much risk. The mortgagee in possession acted at his peril since he did not have, as did trustees, the benefit of a bill for instructions. Furthermore the task of management was unusually difficult. the entire premises under difficult circumstances, since the mortgagee could not create a lease binding on the mortgagor. 4 8 Furthermore the property would require a great deal of attention, since it would usually be in a rundown condition as a result of the attempt of the hard-pressed mortgagor to maintain it with a minimum of expense. The mortgagee, however, was not given any allowance to compensate for the time which he spent in managing the property even though he had expressly stipulated for such an allowance. 49 He could not avoid the responsibility of management by delegating it to an agent or a receiver. Having taken possession he could not, if he found the task of management more difficult than he had thought, avoid further liability by surrendering possession to the mortgagor. 50 If he transferred the mortgage and possession of the property to a third person he was accountable for the management of his successor as well as for his own. s ' Upon him rested the duty of management and the liability to account for his management until such time as the mortgagor's right to redeem should be finally barred.
Moreover the possession of the mortgagee frequently complicated and delayed the foreclosure. The possession made the taking of accounts before the master more complicated. Furthermore the receipt of rent after the master had reported and before the date appointed for redemption necessitated a new accounting and automatically enlarged the time within which the mortgagor might redeem.2 Because of these difficulties the English conveyancers refused to acquiesce in the opinion of the chancellor that the mortgagee's legal remedies were adequate and warned their clients and readers that only in the most unusual circumstances 48 Hungerford v. Clay, 9 Mod. I (1722) (unless in case of necessity). This difficulty has been remedied by § 18 of the Conveyancing Act, (1881) should mortgagees assert their right to possession during a foreclosure.
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In the course of the nineteenth century a conveyancing device was developed to enable mortgagees to collect rents during foreclosure without incurring the risks and responsibilities of a mortgagee in possession. This was the inclusion in the transaction of a power upon the mortgagor's default in the payment of interest to appoint a receiver to collect rents and apply them on the interest due. 5 4 The receiver, though appointed by the mortgagee, was deemed the agent of the mortgagor, and the mortgagee was not liable for his defaults or held accountable as a mortgagee in possession.55 This device had the further advantage to the mortgagee in that by it he could obtain the benefit of leases which were subordinate to the lien of the mortgage. s6 It should be noted that, though it enabled the mortgagee to reach rents for the purpose of keeping down the interest, it did not overthrow the arrangements which the mortgagor had made, and did not, therefore, subject mortgagors to liability to their tenants. It merely insured that whatever profits were derived from the premises would be applied to reduce the interest charges on the mortgage and would not be diverted to other purposes; it did not, as did the entry by the mortgagee work havoc with the affairs of the mortgagor and was not, therefore, set aside by the chancellor as were various stipulations designed to relieve mortgagees in possession of the burdens of management and the duty to account. This device, as did the power of sale, obtained the sanction of Parliament and is now a statutory power available to English mortgagees.5 7
DEFICIENCY
The chancellor did not afford the mortgagee a practical method of reaching unmortgaged assets. Here also the extreme solicitude of the chancellor for the mortgagor is apparent. At one time it was thought S3 2 Davidson, Precedents and Forms in Conveyancing, pt. II, 638 (3d ed. I869): "The situation of a mortgagee in possession is far from an eligible one. On the principle that a mortgagee must make no advantage out of his mortgage beyond the payment of principal, interest and costs, he is bound to account upon terms of greatest strictness." 3 Bythewood and Jarman, Conveyancing 9o5 ( 4 th ed. 1886): "But, with all the care that can be taken, the situation of a mortgagee in possession is not to be coveted." See also (iii) . that the foreclosure operated as a complete bar to an action on the debt. s8 Though this view was rejected at a fairly early period, nevertheless the mortgagee was left without an effective method of reaching the unmortgaged assets.
The chancellor refused to give anything in the nature of a deficiency decree5 9 The maxim that equity having assumed jurisdiction for one purpose will retain it and give complete relief was held not to justify a deficiency decree as an incident of a foreclosure suit. If the mortgagee wanted to enforce the debt he had to resort to his legal remedies and incur the expense and possible delay of a separate proceeding. Had this been the limit of the impediments in the way of a deficiency the position of the mortgagee would not have been particularly difficult since a judgment at law carried costs. But a much more serious barrier to the mortgagee's attempts to reach unmortgaged assets was the rule that an action on the debt after foreclosure automatically reopened the foreclosure and reinstated the mortgagor's equity of redemption.k° In other words the price of getting judgment at law was the surrender of the benefit of the foreclosure; unless the mortgagee was willing or able to pay this price he could not reach other assets. Thus if he had disposed of the property the action on the debt would be enjoined. 6 ' Save in the most unusual case, then, the mortgagee who had foreclosed the security did not have a practical remedy to reach unmortgaged assets. To avoid this predicament the mortgagee might resort to an action on the debt before foreclosure and then, having failed to get satisfaction of the judgment, foreclose the security.2 This was not feasible in the usual case not only because of the cost of two proceedings but also because this would necessarily delay the foreclosure decree until the action at law was concluded, and during this period as has been seen the mortgagee did not have a practical remedy to sequester the rents and profits. 63 Furthermore the mortgagor against whom foreclosure would be sought would not normally have at that time other assets that could be reached by a judgment at law.
When, in the second half of the nineteenth century, power of sale and sale in lieu of foreclosure were developed a more satisfactory method of reaching unmortgaged assets was possible. The price realized at a sale either under a foreclosure or under a decree for sale in lieu of foreclosure fixed the value of the security and consequently the balance remaining unsatisfied after the security had been exhausted. 64 Though the chancellor still would not enter a decree for the balance as an incident of the suit to foreclosure he did not place impediments in the way of the mortgagee who sought a deficiency judgment at law. The action at law was not in this case deemed to open the foreclosure and to entitle the mortgagor to another chance to redeem. One advantage to mortgagees or a sale instead of a foreclosure was that it made it possible for the mortgagee to reach unmortgaged assets which the mortgagor might obtain after the sale. But even after the many improvements in the remedies of mortgagees it is not possible under the present English practice for the mortgagee to obtain the security free from the redemption right of the mortgagor, to fix the amount to be credited on the debt, and then to obtain a deficiency judgment for the balance. If the English mortgagee wants the property free from the right to redeem he must forego a deficiency judgment; if he wants a deficiency judgment he must be content to let the security go for an amount to be obtained at a sale to a third person. s
SUMIMARY OF ENGLISH REMEDIES
It is evident, then, that the remedies of English mortgagees at the beginning of the nineteenth century were not harsh and severe; foreclosure did not foreclose effectively; possession or rents and profits pending foreclosure could be got only at great risk; a deficiency judgment could be obtained only in exchange for revival of the right to redeem. In the course of the nineteenth and twentieth centuries the position of the mortgagees has been materially improved; effective substitutes have been found for the ineffective foreclosure; by the power to appoint a receiver of rents upon default the mortgagee may have the mortgagor's rents applied to keep down interest; and a practical method of obtaining a deficiency judgment has been developed. But in spite of the vast improvement in the position of English mortgagees, English mortgagors enjoy a degree of protection against overreaching that is not available to American mortgagors.
AMERICAN SYSTEM
One who is familar with the American law of mortgages will have no difficulty in making the comparison of the position of English mortgagees with that of American mortgagees. For the purpose of emphasis, how-ever, it is proposed to survey briefly the remedies of mortgagees under typical American systems and upon the basis of the comparison to sketch changes that should be made if mortgagors are really to be protected against overreaching by mortgage creditors.
FoREcLoSURE IN ANMRICA
The American law of mortgages was based upon the English system and though in some colonies there was a strong prejudice against the English court of chancery the basic institutions in the field of mortgages were English. In most jurisdictions the right of the mortgagor to redeem was extinguished as in England by a foreclosure suit." But the American suit differed from the English institution in a number of important particulars. In the first place a foreclosure suit became a much more summary remedy in the American courts. To some extent this was because American courts functioned more efficiently than did the English court of chancery. 6 7 But foreclosure was more summary and justified the description of "strict" primarily because American judges failed to show the same solicitude for mortgagors that characterized the action of the English chancellor. Extensions and delays were granted much less frequently than under the English practice' and mortgagors were almost never given an opportunity to redeem after a decree absolute was entered.
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The decree meant in America what it had always appeared to mean-that the mortgagor was really foreclosed of all interest in the premises. The effects of the decree were particularly harsh not only because extensions were not freely granted, but also because of the violent and extreme fluctuations in the value of land in America. To avoid the harshness of the American foreclosure decree various devices were attempted. First during the early depressions, since the judges refused to grant extensions to mortgagors, legislatures enacted moratorium statutes which in effect directed the courts to keep open the right of the mortgagor to redeem for a longer period than that usually allowed.° These were, of course, emergency measures and were either repealed or became obsolete after the depressions were over.
Another device relied upon to protect mortgagors from the harsh operation of foreclosures was, paradoxically, the very one to which English mortgagees resorted to avoid the inconveniences of the English foreclosure decree-namely, foreclosure by judicial sale. At a comparatively early date foreclosure by sale was quite generally substituted for a decree of strict foreclosure. 7 1 In some early cases mortgagors complained that foreclosure by sale benefited mortgagees and sought to have mortgagees limited to a decree of strict foreclosure. This objection, though sometimes conceded by the courts, was brushed aside on the ground that the sale would equally benefit mortgagors. 72 Foreclosure by sale, then, became in many jurisdictions the usual method of barring the mortgagor's right to redeem. 73 But there were a number of differences between the American and the English foreclosure by sale.
The most important difference was that in America the mortgagee might become the purchaser at the sale and obtain the property free from the interest of the mortgagor. 7 4 The justification for this departure from the English practice was that the mortgagee, in view of his interest in the premises, was likely to bid more than strangers, and that, since the sale was conducted by an officer of the court and not by the mortgagee or his representative, the reason for the English rule barring the mortgagee from purchasing was not applicable.7-However sound this argument seems, in practice the rule did not work well.
When the mortgagee was permitted to bid, he had no incentive to postpone the sale until third persons had been interested in the property and an opportune time to sell had arrived. Whatever the circumstances of the sale, the mortgagee's interests would be protected by his bid. Consequently under the American practice the mortgagee sought to have the sale set for the earliest possible date; the only publicity given it by the mortgagee was that required by the statute or decree, usually an obscure legal notice in an obscure legal newspaper. In practice, therefore, the mortgagee had little competition at the sale and usually became the successful bidder. For these reasons it was thought by many that the sale in lieu of foreclosure was not sufficient to relieve mortgagors of the objections to the American decree of strict foreclosure. Consequently demand was made for a right to redeemfrom the purchaser at the sale, and in the course of the nineteenth century such rights were very generally given mortgagors and parties interested in the property by statutes creating so-called "statutory rights of redemption.
'' 7 These made it difficult to perfect the title of the purchaser in a comparatively short period and almost invariably discouraged strangers who might otherwise have bid for the property. 77 In spite of these rather obvious objections, however, statutory rights of redemption exist today in many American jurisdictions, and are justified on the ground that they are necessary to prevent the property going for an excessively low bid.
7 5 Insofar as these rights do deter outside bidders, the sale continues a mere form-a device by which the mortgagee announces the amount of credit on the debt which he is willing to allow for the property which has been transferred to him under the foreclosure.
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But, as experience in times of economic stress shows, it is not an efficient device for determining value. To meet this objection the statutes in some jurisdictions provide for appraisals, and the fixing of upset prices, but these, too, have tended to discourage bidding and a foreclosure sale has become even more than ever a sale in name alone.8" To avoid the expense and delay of foreclosure in court American conveyancers frequently included in the mortgage a power of sale.' In some jurisdictions the courts held these powers invalid either as a result of statutes expressly declaring them void or as "clogs on the right to redeem.,,82 From the point of view of mortgagees the power of sale has the advantages of the English power as a method of barring the right to redeem, with the additional advantage that either under a statute or under a stipulation in the power the mortgagee may bid at the sale and, if successful, obtain the property free from the interest of the mortgagor. 8 3 As a result the sale under a power tends to be in practice a formality for the barring of the right to redeem and in an even more intensified degree is vulnerable to all of the objections to the American foreclosure by judicial sale. In a number of jurisdictions, however, the power of sale has been upheld and is the usual method by which mortgages are foreclosed4 POSSESSION OR RENTS AND PROFITS PENDING FORECLOSURE Though foreclosure in America is, from many points of view, a more summary remedy than the English remedy, it frequently, becomes important for the mortgagee, if possible, to obtain possession or rents and profits before a foreclosure has been concluded. In the early period the principles applicable to this relief were from a superficial point of view the same as those applicable in England. The chancellor would not put the mortgagee into possession of the property during the foreclosure. 8s He would not require a mortgagor in possession to account for rents and profits, 86 nor would he appoint a receiver to sequestrate rents and profits preceding foreclosure; 87 as in England the mortgagee's legal remedies were deemed adequate. Those remedies might generally be pursued independently of, or concurrently with, the suit to foreclose and to those remedies the mortgagee who sought possession or rents and profits was left.
As in England the remedy was ejectment. This remedy was subject to all of the objections of the English remedy: it was not summary; its 83 41 C. J., Mortgages § 1430 (1926). 84 prosecution automatically cancelled existing leases subordinate to the mortgage and left the mortgagee confronted with the task of making new arrangements for the utilization of the premises. 8 A mortgagee in possession was required to account for the profits derived from possession. 5 9 But the standards applied by the American courts for the accounting were not, however, as strict as those of the English chancellors. American judges were inclined to be more lenient toward mortgagees in possession. Though the mortgagee in possession was said to be accountable for what he received, or for what, but for his wilful default, he might have received from the premises, in practice this meant that he would be accountable for what he actually received but not for more unless he had been grossly careless in managing the property. 90 Furthermore the period during which the mortgagee in possession would be required to account was shorter and its limits were more easily foreseeable at the time when possession was taken than under the English practice. Foreclosures were not extended as under the English practice and when the decree of foreclosure was entered it was almost never opened. Consequently American mortgagees were not generally warned that the risks incident to possession as a mortgagee were so great that a prudent mortgagee should only take possession as a last resort. 9 ' In fact the approved and usual method of foreclosure in some jurisdictions was entry into possession or a writ of entry, the assertion of which led to possession; and in such jurisdictions as a matter of course the mortgagee held possession of the premises during the period allowed by the statute for the redemption of the premises.92 In the course of the nineteenth century a number of changes were made in this field. In many jurisdictions either by statute or by judicial rule mortgagees were deprived of the right to possession qua mortgagee. 9 3 It was deemed undesirable to permit the mortgagee to take over control of the premises until after the mortgagor had been foreclosed. To accomplish this end the remedies by which he might formerly have obtained possession were denied to him. If the policy upon which these changes appear to have been based had been followed consistently the mortgagee would not, in such jurisdictions, have been able to reach the rents and profits of the security pending the foreclosure proceedings. This appears to be the present situation in some jurisdictions. 9 4 But in a number of states, even though the legislature had abolished the right of the mortgagee to possession, a mortgagee might, under certain circumstances, obtain rents and profits during the foreclosure. Thus in a number of jurisdictions after the remedy of ejectment was abolished the chancellor would, upon a showing of a need of reaching rents and profits, or in pursuance of a stipulation in the mortgage, appoint a receiver to sequestrate rents and profits during the foreclosure.' 5 Likewise to a limited extent the statutory restrictions might be avoided if certain stipulations, as for example, a pledge or an assignment of rents, were included in the mortgage deed.9 6 Then, too, the courts generally decided that a mortgagee who had been permitted to enter as a mortgagee would not be evicted unless the obligation secured by the mortgage had been discharged. 9 7 In spite of the various limitations then, an American mortgagee today may in many jurisdictions reach rents and profits pending foreclosure. And though the remedies available (as for example receiverships) are not efficient they are generally remedies which may be used by mortgagees without great risk and without releasing the mortgagor's tenants. 98 Furthermore it should be noted that under the modem moratorium statutes the mortgagor may obtain an extension of the time for redemption only on condition that he account to the mortgagee for the rents or the value of possession during the extension. 9 In any event modern American courts do, under many circumstances, assist the mortgagees in reaching rents and profits pending foreclosure, even at the cost of depriving mortgagors of possession of the security.
DEFICIENCIES
The inadequacy of the American system from the point of view of mortgagors is especially clear in connection with deficiencies. Though the American courts originally followed the English rule that the mortgagee must go to the law courts if he wanted to reach unmortgaged assets, 00 none of the other English impediments were put in his way.' 0 T It was early established that the action on the debt did not reopen the foreclosure and revive the right of the mortgagor to redeem."°2 To prevent "double" satisfaction a judgment on the debt after foreclosure would be limited to the difference between the value of the security, determined normally by the verdict of the jury in the action for the deficiency, and the amount of the debt plus interest and costs. 03 Under this system excessive deficiency judgments were not common.
But when foreclosure by judicial sale or by the exercise of a power of sale was substituted for strict foreclosure it was decided that the amount to be credited on the debt for the security seized by the creditor was conclusively determined by the amount realized at the sale.104 The debtor was then protected against double satisfaction only if the amount of the bid equaled or exceeded the value of the security. But since confirmation would not be refused or a sale out of court set aside on the ground that amount of the bid was less than the value of the property 0 5 and since in many cases the bid represented merely the amount of credit on the debt which the mortgagee was willing to allow for the security, the mortgagor had little protection against an unduly large deficiency judgment save the indulgence of his mortgagee.Io° This was especially true after it had been determined that it was proper to include an order for payment of the deficiency as a part of the foreclosure suit. 0 7 To some extent this hardship has been alleviated by the statutory devices of appraisal, upset price, stays and rights to redeem from the purchaser at the sale.
0 But since these have tended to discourage outside bidders and have resulted in the sale being merely a formal step in a foreclosure the mortgagor under the American system has little protection from a mortgagee who is inclined to seek an excessively large deficiency judgment.°9
SUMMARY OF AMERICAN SYSTEM
In comparison with the English system, then, the salient features of the American system would seem to be the following: i. Foreclosure without sale was really as it is described "strict"; it operated summarily, harshly and oppressively. 2. Foreclosure by sale, which was substituted for strict foreclosure in an effort to protect mortgagors, has failed in its purpose, since it is not a reliable method of determining the value of the security; therefore, especially in times of depression, mortgagees, since they are permitted to bid at the sale, may obtain the security at their own price, free from the interest of the mortgagor; in a number of jurisdictions which uphold powers of sale this may be done summarily and cheaply. 3. The system is not adequate to protect mortgagors from the danger of "double" satisfaction since it does not effectively prevent excessive deficiency judgments. 4. The system, insofar as it permits receiverships for the purpose of sequestering rents and profits pending foreclosure, operates harshly from the point of view of mortgagors and, at the best, affords mortgagees a poor remedy.
What then are the remedies? 0 The experiences of the recent depression indicate that a comprehensive revision of the mortgage laws is needed. In connection with such a revision it is believed that the English experience will be helpful. In the light of that experience the following suggestions are ventured. i. After specified defaults have continued for a prescribed period the mortgagee should be permitted to enforce the security either by a decree of foreclosure without sale or by a sale either under a decree for foreclosure by sale or under a statutory power of sale.x If the mortgagee elects to obtain title under a decree without sale he should not be permitted to obtain a deficiency judgment. If he elects a sale he should be permitted to obtain a judgment for the deficiency, if any, which remains after the proceeds of the sale have been applied on the debt. But, having elected a sale, he should not be permitted to purchase at the sale.
2. If the mortgagee has applied for a decree without a sale, the Court should be authorized to order a sale upon the application of the mortgagor or of anyone having an interest in the equity provided security is furnished for the expenses of a sale. If a sale is ordered under these circumstances the mortgagee should be permitted to protect his interest by bidding at the sale.
3. Statutory rights of redemption should be abolished; they operate to discourage bidding and, if the mortgagee is barred from purchasing at the foreclosure sale, the principal justification for such rights will cease.
4. Receiverships should be restricted to cases in which the protective device of a receivership is needed to prevent waste, or (to use the modern but less elegant term) 'milking" of the security. It should not be available, as it is today, to sequestrate rents and profits pending a foreclosure.
5. If it is deemed desirable that the mortgagee should be able to obtain rents and profits pending a foreclosure a summary method should be provided to enable the mortgagee to collect rents from the mortgagor's tenants (even though holding under leases subordinate) and, save perhaps in the case of homesteads, from the mortgagor himself.
These changes it is believed would go far to protect both mortgagors and mortgagees from the defects of the present system and, at the same time, would not impose undue restrictions upon either group.
-' The foreclosure of bond issues should be covered by a special statute. In the absence of such statute, the general foreclosure statute might well provide that if the obligation secured be held by four or more persons the choice of foreclosure without sale or foreclosure with sale should be determined in accord with the wishes of the holders of two-thirds of the obligation secured. If foreclosure without sale is selected the court should be empowered to vest the title perfected by the foreclosure in the persons designated to take title under a plan of.reorganization which the court has approved as fair.
